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This Banking Regulation guide provides a high level overview of the governance and supervision of banks, including legislation, regulatory bodies and the role of international standards, licensing, the rules on liquidity, foreign investment requirements, liquidation regimes and recent trends in the regulation of banks.
To compare issues across multiple jurisdictions, visit the Country Q&A tool. This Q&A is part of the global guide to banking regulation. For a full list of jurisdictional Q&As visit global.practicallaw.com/bankingregulation-guide.
Legislation and regulatory authorities
Legislation
1. What is the legal framework for banking regulation?
South Africa has a well-established banking regulatory framework. The banking capital requirements in the Banks Act, 1990 (Banks Act) and its subordinate legislation, together with the exchange control regulation enforced in South Africa by the national treasury, meant that South African banks were largely shielded from the 2008 global financial crises.
The Financial Sector Regulation Act, 2017 (FSR Act) was signed into law on 21 August 2017, giving effect to the implementation of the "Twin Peaks" model of regulation in the South African financial sector. The Minister of Finance determined that the FSR Act (with the exception of a few transitional periods) would commence on 1 April 2018. As a result of the commencement of the FSR Act, and in particular of section 290, read with Schedule 4, of the FSR Act, the Banks Act has been amended to replace references to the Registrar of Banks at the Bank Supervision Department of the South African Reserve Bank (SARB) with the newly established Prudential Authority (PA). Accordingly, the PA is responsible for supervising the operation of banks in South Africa, and ensuring compliance by banks with the Banks Act.
Regulatory authorities
2. What are the regulatory authorities for banking regulation in your jurisdiction? What is the role of the central bank in banking regulation?
Lead bank regulators
The SARB as the central bank of South Africa is primarily responsible for overseeing banks. The PA, as a juristic person operating within the administration of the SARB, supervises the domestic activities of all banks, representative offices and branches of foreign banks, and the foreign activities of South African banks. A key objective of the PA is to promote the soundness of the domestic banking system, through effective and efficient application of international regulatory and supervisory standards and best practice. To keep informed of international regulatory and supervisory developments, the PA participates in, and contributes to, various international forums.
Other authorities
The Financial Intelligence Centre monitors and gives guidance to banks as accountable institutions, in relation to their know-your-client duties and compliance with the Financial Intelligence Centre Act, 2001.
The Financial Services Board which was established under the Financial Services Board Act, 1990, has now been replaced with the Financial Sector Conduct Authority (FSCA), as established on 1 April 2018 under the FSR Act. The FSCA is a dedicated market conduct regulator for the financial services sector. The Financial Advisory and Intermediary Services Act, 2002 (FAIS) regulates the provision of financial services in relation to a number of products, including deposits. For banks to market deposits in South Africa, there is a registration requirement under FAIS and compliance is overseen by the FSCA.
The National Credit Regulator (NCR) is established under the National Credit Act, 2005 (NCA) and is responsible for the regulation of the South African credit industry. The NCA requires the NCR to promote the development of an accessible credit market, particularly to address the needs of historically disadvantaged persons, low income persons and remote, isolated or low density communities. It is also tasked with the registration of credit providers, credit bureaux and debt counsellors. To the extent that a bank in South Africa wants to advance credit to natural persons, it must be registered as a credit provider and subject to the oversight of the NCR.
Central bank
The SARB is the central bank of South Africa, and its primary objective is the achievement and maintenance of price stability in the interest of sustainable economic growth. The relationship between the SARB and the state is that between banker and client, as ordinarily understood in the law of banking and bills of exchange. The SARB recognises the need to pursue balanced economic development and growth, based on a market system, private and social initiatives, effective competition and social fairness.
The South African Reserve Bank Act, 1989 (SARB Act), together with the Banks Act, the Mutual Banks Act, 1993 and the FSR Act, assigns responsibility for the registration and supervision of banks to the SARB. These Acts provide that the powers for bank registration and supervision are assigned to the PA. Together with the regulations issued under the Banks Act, these Acts provide a comprehensive legal framework for banking supervision in South Africa. Under the Acts, the PA, as a juristic person under the administration of the SARB, is accountable to the Governor of the SARB, and also has a direct reporting line to the Minister.
The Governor or a Deputy Governor can instruct the PA to cause the affairs of an unregistered person suspected of carrying on the business of a bank or mutual bank to be inspected in accordance with the provisions of Part 4 of Chapter 9 of the FSR Act (section 12, SARB Act).
Others
Banks and controlling companies are only permitted to appoint auditors approved by the PA. Where a bank or controlling company is unable to appoint an auditor which has been approved by the PA, the PA will appoint an auditor for the bank or controlling company (sections 61 and 62, Banks Act).
Auditors are required to provide copies of any reports or other particulars submitted to the Independent Regulatory Board for Auditors, in respect of any irregularity or suspected irregularity in the conduct of the affairs of the bank for which that auditor has been appointed, to the PA. In addition, an appointed auditor is required to inform the PA in writing of any matter relating to the affairs of bank:
· Of which the auditor became aware in the performance of such auditor's functions as auditor of that bank.
· Which, in the opinion of that auditor, could:
· endanger the bank's ability to continue as a going concern;
· impair the protection of the funds of the bank's depositors;
· be contrary to principles of sound management (including risk management); or
· amounts to inadequate maintenance of internal controls.
(section 63, Banks Act.)
An appointed auditor can also furnish any information provided to the PA relating to affairs of the bank to the chief executive officer of the bank. Auditors therefore assist the PA with the supervision of banks and controlling companies.
SARB is also a member of and contributor to various international governance bodies such as the G20, the International Monetary Fund (IMF), the Bank for International Settlements (BIS) and the Committee of Central Bank Governors (CCBG) in the Southern African Development Community (SADC). SARB can develop the financial sector, in accordance with member commitments to global regulatory regimes.
In January 2019 the SARB became member of the Global Financial Innovation Network (GFIN) with a view to promoting responsible financial innovation. GFIN acts as an intermediary between financial institutions and regulators to assist them in implementing new ideas between different countries. By joining GFIN, the SARB will receive the benefit of insight from foreign regulators in their bid to enable innovation.
Bank licences
3. What licence(s) are required to conduct banking services and what activities do they cover?
An entity cannot conduct the business of a bank unless it is a public company registered as a bank under the Banks Act (section 11(1), Banks Act).
To register:
· Firstly, the relevant entity must apply to the PA for authorisation to establish a bank.
· Secondly, it must apply for registration as a bank.
A bank must also obtain an annual licence.
Once an entity has been registered and licensed as a bank under the Banks Act, it can carry out "the business of a bank" as defined in section 1 of the Banks Act, in particular to conduct deposit taking business in South Africa.
A public company cannot be formed under the Companies Act to conduct the business of a bank without the PA's approval (section 15(1), Banks Act). The PA will grant approval if he/she believes that the company will probably be eligible for registration as a bank (section 15(2)). The Companies and Intellectual Property Commission (Commission) cannot register a company's memorandum of incorporation unless the application for registration is accompanied by the PA's approval (section 15(3)).
A branch of a foreign bank can also register to conduct the business of a bank in South Africa, under section 18A of the Banks Act. The Banks Act and the Regulations relating to Banks (Regulations) apply equally to branches, unless stated otherwise.
The Banks Act provides for the registration of representative offices of foreign banks. Representative offices cannot conduct the business of a bank (section 34, Banks Act).
4. What is the application process for bank licences?
Application
An application for authorisation to establish a bank must be made in the stipulated manner and form, and contain the information prescribed by the Regulations (section 12, Banks Act) and any further information the PA requires.
Provided an applicant's authorisation to establish a bank has not been revoked, it can apply to the PA for registration as a bank during the 12-month period following the date of the authorisation (section 16(1), Banks Act). The application for registration must be made in the stipulated manner and form, and contain the information specified in section 16(2) and any further information deemed necessary by the PA.
To obtain authorisation as a branch, the applicant must under section 18A of the Banks Act submit a completed form (as prescribed by the PA) accompanied by the prescribed fee. The PA can request such further information and documentation as he/she may deem necessary.
Requirements
The PA can grant or refuse authorisation to establish a bank, or grant it subject to conditions he/she can determine (section 13(1), Banks Act). The PA will only grant an application if the criteria in section 13(2) of the Banks Act have been met. These include that the:
· Establishment of the proposed bank is in the public interest.
· Business the applicant proposes to conduct is that of a bank.
· Applicant will conduct the proposed business of a bank as a public company incorporated and registered under the Companies Act.
· Applicant is able to establish itself successfully as a bank.
· Applicant has the financial means to comply, as a bank, with the Banks Act.
Authorisation can be revoked if the PA believes that either (section 14, Banks Act):
· False or misleading information was provided pursuant to an application; or
· A bank has not been formed in accordance with the proposals in the application, within 12 months of the granting of authorisation.
For the PA to grant an application for bank registration, the following must be met (section 17(1), Banks Act):
· The business the applicant proposes to conduct is that of a bank;
· The applicant does not propose to adopt undesirable methods of conducting business; and
· The memorandum of incorporation of the institution is consistent with the Banks Act.
The applicant must also provide the PA with proof that it complies with the minimum share capital and unimpaired reserved funds requirements in section 70 of the Banks Act (section 17(5), Banks Act). Section 70(2)(a) provides for calculations of minimum share capital and unimpaired reserved funds relating to common equity tier 1 capital, additional tier 1 capital and tier 2 capital relating to the specific business which the bank conducts, for example trading in financial instruments. The calculation formulas required to be implemented by banks differ, depending on the bank's activities. Specifically, section 70 distinguishes between banks which trade solely in financial instruments, banks which trade in financial instruments as part of their business, and banks which do not trade in financial instruments.
Foreign applicants
A foreign applicant wishing to establish a branch in South Africa must comply with the additional requirements set out in the Regulations to the Banks Act (Regulations Relating to Conditions for the Conducting of the Business of a Bank by a Foreign Institution by means of a Branch in the Republic) (Conditions):
· The applicant must for the 18 months before the application have held net assets of at least USD1 billion, or if belonging to a banking group, that banking group must have net assets of at least USD1 billion and that branch net assets of at least USD400 million.
· The applicant must have a long-term investment grade debt rating acceptable to the PA.
· The branch capital must at all times be at least the greater of ZAR250 million or 8% (or such higher percentage prescribed by the PA) of the amount of assets and other risk exposures of the branch.
· The branch must maintain a minimum reserve balance in an account with the SARB.
· The value of the unencumbered assets of the applicant cannot be less than the percentage of liabilities stipulated by the PA.
· The PA must be satisfied that the applicant lawfully conducts the business of a bank in a foreign jurisdiction.
· The PA must also be satisfied that the foreign regulator:
· has authorised the establishment of the branch;
· accepts and complies with the proposals and guidelines of the Basel Committee;
· ensures that the members of the board of the bank and the executive management consist of fit and proper persons;
· maintains suitable risk management procedures; and
· is committed to keeping the PA informed of any material information regarding the financial soundness of the applicant.
Timing and basis of decision
The PA will provisionally register an applicant as a bank and issue it with a certificate of registration, if its application succeeds and it pays the prescribed fee (section 17(4), Banks Act). A registration can be made subject to certain conditions.
In practice, registration can generally take between ten to 14 months from the date of the application. The timing varies on a case-to-case basis.
Cost and duration
A bank, a branch and a representative office must obtain an annual business licence from the PA and pay the prescribed licence fee (section 35, Banks Act).
5. Can banks headquartered in other jurisdictions operate in your jurisdiction on the basis of their home state banking licence?
Banks headquartered in other jurisdictions can operate in South Africa through a representative office or a branch of that foreign bank. Each is subject to the Banks Act and the regulatory oversight of the SARB.
A representative office promotes and assists the business of the foreign bank but cannot conduct the business of a bank in South Africa.
A branch of a foreign bank established in South Africa must meet the requirements set out in Section 18A of the Banks Act. This includes prior written approval of the PA. A branch of a foreign bank must comply with capital adequacy requirements provided in the Banks Act and must register as a company under the Companies Act.
The consent of the PA is required for registration as a representative office or as a branch of a foreign bank. Therefore, a foreign bank cannot operate as a bank in South Africa solely because it holds a foreign banking licence.
Both representative offices and local branches of foreign banks are subject to the same standards of supervision or oversight by the PA as domestic banks. The Bank Supervision Department, a department within the SARB, is responsible for the supervision of banks and provides consolidated supervision of banking groups and their cross-border establishments. The standard of supervision is in line with the minimum standards prescribed by the Basel Committee on Banking Supervision.
In terms of regulation 58 of the Banks Act, the prescribed fee payable in respect of an application to establish a representative office is ZAR6840 (including VAT), while the application fee in respect of a branch ZAR20520 (including VAT). Once authorisation has been granted by SARB to operate as a local branch of a foreign bank, an annual licence fee will also be payable.
Forms of banks
6. What forms of bank operate in your jurisdiction, and how are they generally regulated? Does the regulatory regime distinguish between different forms of banks? Are there any specific requirements for banks or banking groups in your jurisdiction in relation to the scope of business or organisation?
State-owned banks
There are no state-owned banks in South Africa.
Universal banks, commercial and retail banks
Takeovers and mergers, as well as organic growth fuelled by deregulation, have led to large banks with many interests and services. Labels traditionally given to different banks are becoming increasingly meaningless. However, it is useful to distinguish the typical labels used by different kinds of banks according to their main type of activity.
Investment banks
Investment banks buy and sell corporate and government securities issues, and also advise companies on raising capital, but do not accept deposits or make loans in the traditional sense. The term investment bank is increasingly used by any bank offering a wide range of financial services and advice to corporate clients.
Private banks
This term usually refers to banks which act for high net worth individuals rather than businesses. Private banks are usually owned by commercial or investment banks.
Other banks
Land Bank. The Land and Agricultural Development Bank of South Africa (trading as the Land Bank) is a legal person operating under the Land and Agricultural Development Bank Act 2002. The state is the sole shareholder of the Land Bank, and the Minister for Agricultural Land appoints a board of directors to manage its business. One of the objectives of the Land Bank is to increase the ownership of agricultural land by historically disadvantaged persons, by providing financial services. The Land Bank is exempt from other laws specifically governing banks, unless the other law expressly provides for its application to the Land Bank.
Development Bank of Southern Africa. This is a legal person under the authority of the Department of Finance. Its function is promoting economic development and growth in the Southern African region in an integrated financial development system, which aims at the efficient deployment of scarce resources. The Minister of Finance can by notice in the Government Gazette apply any provision of the Companies Act, the Banks Act or other law to this bank.
Mutual banks. These are governed by the Mutual Banks Act. A mutual bank is defined as a legal person registered as a mutual bank, whose members qualify as such by being shareholders entitled to participate in exercising control in a general meeting. Certain provisions of the Banks Act apply to mutual banks. The regulator for the administration of the Mutual Banks Act is the PA under the Banks Act.
In respect of each form of bank set out in this section, the scope of business which these registered banks are approved to undertake is limited to conducting "the business of a bank", as defined in section 1 of the Banks Act. To provide any other business in South Africa, a registered bank will need to ensure that it is appropriately licensed in respect of those particular activities (for example, a bank wishing to provide financial services needs to be appropriately licensed or exempted under the FAIS).
Regulation of systemically important financial institutions (SIFIs)
Loosely defined, SIFIs are financial institutions that are deemed systemically important to the economy, in that their failure would have significant spill-over effects that could destabilise the financial system. The prevention of the collapse of a SIFI is important, as it is a means of protecting the economy.
The FSR Act provides that the Governor of the Reserve Bank (Governor) can, by written notice to a financial institution, designate the institution as a SIFI. This power cannot be delegated (section 29, FSR Act)
In deciding whether to designate a financial institution as a SIFI, the Governor must take into account at least the following:
· Size of the institution.
· Complexity of the financial institution and its business affairs.
· Interconnectedness of the institution with other financial institutions within or outside South Africa.
· Whether there are readily available substitutes for the financial products and financial services that the financial institution provides or, in the case of a market infrastructure, the market infrastructure.
· Recommendations of the Financial Stability Oversight Committee (as defined in the FSR Act).
· Submissions made by or for the financial institution.
· Any other matters that may be prescribed by regulation.
The Governor can also designate a financial institution as a SIFI without complying with section 29(2) and (3) of the FSR Act where the Governor has determined that a systemic event has occurred or is imminent. A systemic event is an event or circumstance, including one that occurs or arises outside South Africa, that may reasonably be expected to have a substantial adverse effect on the financial system or on economic activity in South Africa, including an event or circumstance that leads to a loss of confidence that operators of, or participants in, payment systems, settlement systems or financial markets, or financial institutions, are able to continue to provide financial products or financial services, or services provided by a market infrastructure (section 1, FSR Act).
SIFIs will be regulated by prudential standards made and regulator's directives issued by the PA. These prudential standards and/or regulator's directives can impose requirements applicable to specific SIFIs or to SIFIs generally in relation to solvency measures and capital requirements (which may include requirements in relation to countercyclical capital buffers), leverage ratios, liquidity, organisational structures, risk management arrangements (including guarantee arrangements), sectoral and geographical exposures, required statistical returns, recovery and resolution planning, or any other matter prescribed by regulations made on the recommendation of the Governor (section 30, FSR Act).
Organisation of banks
Legal entities
7. What legal entities can operate as banks? What legal forms are generally used to operate as banks?
Only public companies incorporated under the Companies Act can register as banks in South Africa (section 11(1), Banks Act). However, to register as a branch of a foreign bank in South Africa, an institution is not required to be a public company under the Companies Act. The institution must be a legal entity established in a country other than South Africa, and lawfully conduct in the other country a business similar to the business of a bank (section 18A, Banks Act). The Banks Amendment Bill proposes to amend section 11(1) of the Banks Act to include state-owned entities incorporated under the Companies Act,
Corporate governance
8. What are the legislative and non-legislative corporate governance rules for banks?
The board of directors and executive officers of a bank must establish and maintain an adequate and effective process of corporate governance (section 60B(1), Banks Act) with the objective of achieving the bank's strategic and business objectives efficiently, effectively, ethically and equitably (within acceptable risk parameters) (section 60B(2), Banks Act) and ensuring compliance with all applicable laws and realisation of the listed goals (see section 60B(2)(a)-(i), Banks Act).
The board of directors is responsible for ensuring that governance includes the maintenance of effective risk management and capital management (see Regulation 39(1)). The process must be consistent with the nature, complexity and risk inherent in the bank's on-balance sheet and off-balance sheet activities, and able to respond to changes in the bank's environment and conditions. The board can appoint supporting committees to assist it (Regulation 39). Under Regulation 1(4)(d) of the Conditions, the management of a branch of a foreign institution is responsible for compliance with Regulation 39.
9. What are the organisational requirements for banks?
The composition of the board of directors of a bank or controlling company is prescribed by the PA. An employee of a bank or its subsidiary, controlling company or other subsidiary of the controlling company cannot be appointed chairperson of the board of that bank (Regulation 41(1)), nor can the chairperson be a member of the audit committee of the bank or its controlling company (Regulation 41(2)).
Similar provisions apply to the chairperson of the controlling company. The chairperson must be neither an employee nor a member of the audit committee (Regulation 41(4)) of the controlling company, or any bank in respect of which that company is registered as a controlling company.
At least two members of the board must be employees of the bank, unless the PA directs otherwise on application by the bank on the basis of special circumstances (Regulation 41(5)).
10. What are the rules concerning appointment of auditors and other experts?
No person can hold office as an auditor of a bank or a controlling company unless the appointment of that person has been approved by the PA and the person is appointed for the period and on the conditions prescribed by the PA (section 61, Banks Act). A bank or controlling company must apply to the PA for approval of the appointed auditor within 30 days of the appointment in accordance with Part C of the Companies Act. The PA has discretion to refuse the application for approval (section 61(3), Banks Act). If the application for approval is refused, or an auditor's approval has been withdrawn, the newly appointed auditor must also apply for approval from the PA under section 61(2) of the Banks Act.
The external auditors of the bank must report annually to the PA as to whether they concur with the directors' reports and, if they do not, indicate why they are not in agreement (Regulation 40(4)(d)).
11. What is the supervisory regime for management of banks?
Following the commencement of the majority of the provisions of the FSR Act on 1 April 2018, the regulatory structure in South Africa has been reformed from a fragmented structure to a "Twin Peaks" model of regulation. Banks are regulated by the PA, a juristic person under the administration of the SARB, in respect of their prudential activities. The FSCA regulates market conduct in respect of financial services (other than banking activities contemplated in the Banks Act). Banks conducting such financial services will also be regulated by the FSCA. In respect of banking activities, and because the PA supervisor cannot take over the management of a bank, the approach is to conduct the PA's activities in a way that promotes sound risk-management practices by all key players in the risk-management process. The key players include the banks' shareholders and boards of directors, managements, internal and external auditors, the general public and the supervisor. The approach consists primarily of qualitative assessment and quantitative analysis.
The qualitative aspects of supervisory work are undertaken mainly onsite at the premises of banks, and consist of assessing the corporate governance and internal control systems of a bank. In view of the daily volumes of transactions in the banking system, great reliance is placed on the ability of the system to ensure automatically that good risk-management principles are applied. The PA's onsite work is aimed at forming a high-level opinion about the adequacy of a bank's risk management and controls. The more detailed evaluation of the quality of a bank's systems is formally delegated to the bank's external auditors.
The quantitative analysis is performed offsite at the PA's offices, based on comprehensive statutory data provided by banks on a monthly basis. The data, certified as correct by the external auditors of a bank, is electronically entered into a database and converted into meaningful information by various techniques, such as ratio analysis, time series analysis, peer and sector comparisons, and graphic analysis. Relevant information from other sources, such as published annual financial statements, the media, and rating agencies, is also considered. Any deviation from what is expected is subject to specific discussion at the bank. Apart from frequent informal contracts between analysts and their allocated banks, formal interaction includes a quarterly prudential meeting with the executive management and various risk managers of each bank, a pre-audit planning meeting with the external auditors, annual trilateral discussions with the management and auditors, and annual presentations to the bank's board.
Foreign-owned banks, whether subsidiaries or branches of the foreign parent, are subject to the same standards of licensing and prudential supervision as domestic banks. Branches are not permitted to accept retail deposits, and representative offices cannot accept deposits at all.
Since South African banks also operate in overseas countries, the PA conducts consolidated supervision of banking groups and their cross-border establishments. This is in line with the minimum standards set by the Basel Committee on Banking Supervision. These standards aim to ensure that the cross-border operations of banks can be supervised effectively by the supervisory authorities in the home country and the host country, and that there is an adequate flow of information between them.
12. Do any remuneration requirements apply?
Compensation practices at large financial institutions are regarded as one of the factors that contributed to the financial crisis that began in 2007. The Financial Stability Board (FSB) recommended that regulators and supervisors work with market participants to mitigate the risks arising from remuneration policies, and was tasked with a mandate to draft sound practice principles for large financial institutions. In April 2009, the FSB issued Principles for Sound Compensation Practices as part of a call by the G20 at the Pittsburgh Summit to set global standards as part of pay structure reforms.
During 2008, the Bank Supervision Department of the SARB (now replaced by the PA) included a discussion on the involvement of the board remuneration subcommittee in banks' incentive schemes, in its topics for meetings with banks' boards.
In 2012 the FSB launched the Bilateral Complaint Handling Process (BCHP). The BCHP establishes a mechanism for national supervisors from FSB member jurisdictions to bilaterally report, verify and, if necessary, address specific compensation-related complaints by financial institutions, based on level playing field concerns.
To undertake ongoing monitoring, the FSB has also established a Compensation Monitoring Contact Group (CMCG) comprising national experts from member jurisdictions with regulatory or supervisory responsibility on compensation practices. The CMCG is responsible for monitoring and reporting to the FSB on national implementation of the principles and Standards. The ongoing monitoring exercise is based on the input provided in a survey by CMCG members.
13. What are the risk management rules for banks?
It is recognised in the Regulations that the conduct of the business of a bank entails the management of risks (Regulation 39(3)). The bank must put in place comprehensive risk-management processes and board-approved policies and procedures to address these risks (Regulation 39(4) and (5)).
The bank's management must ensure that the risks are managed appropriately (Regulation 39(6)(b)(i)). This requires management to:
· Set capital targets commensurate with the bank's risk profile and control environment (Regulation 39(6)(b)(ii)).
· Implement robust and effective risk management and internal control processes (Regulation 39(6)(b)(iii)).
· Develop and maintain an appropriate strategy that ensures that the bank maintains adequate capital and an internal capital assessment process that responds to changes in the business cycle (Regulation 39(6)(b)(iv)(A)).
Management must also conduct stress tests to identify events or changes in market conditions that may have an adverse impact on the bank (Regulation 39(6)(b)(vi)).
Directors of banks must have a basic knowledge and understanding of the conduct of the business of a bank and of the laws and customs that govern the activities of such institutions (Regulation 40(1)) and perform their duties with diligence, care and competence (Regulation 40(2)). It is their duty to ensure that risks are managed prudently, particularly since banks administer money loaned to them by the public (Regulation 40(3)).
South Africa has adopted International Financial Reporting Standards (IFRS) issued by the International Accounting Standards Board. The directors of a bank must make annual reports to the PA (Regulation 40(4) (a)-(c)). These reports must address, among other things:
· The integrity of internal controls.
· The maintenance of ethical standards.
· Material malfunctions as defined and documented by the board of directors that have been identified.
· Whether there is reason to believe that the bank will not be a going concern in the year ahead.
The framework for domestic contingency planning has also been strengthened. An example is the Financial Sector Contingency Forum (FSCF). This was created to facilitate cross-sectoral co-operation in identifying threats to the stability of the South African financial sectors, obtaining approval for appropriate mutual plans and structures to mitigate such threats, and co-ordinating responses to resolve crises. The SARB is currently reviewing its contingency planning and crisis management strategies and policies as part of the work of the FSCF.
Liquidity and capital adequacy
Role of international standards
14. What international standards apply? How have they been incorporated into domestic law/regulation?
The Regulations accord with the standards of Basel II, Basel 2.5 and Basel III.
South Africa is considered to be strongly placed to implement the phased-in requirements of the Basel III reforms which commenced in January 2013, as domestic banks are already capitalised above the Basel III required levels. Even though South African bank supervision did not call for capital conservation buffers, domestic banks were capitalised over the buffer requirements, and the current leverage ratio for domestic banks was far more conservative than the Basel III reforms. Consequently, with reference to Basel III, there is no requirement for South African banks to either raise capital or deleverage.
However, domestic banks do not currently meet the new global liquidity standards. Compliance with these standards will require structural change to the financial system, which will allow banks to increase the maturity of their funding and investment managers to increase the horizon of their investments. The first step in this approach has been the amendment to Regulation 28 of the Regulations to the Pension Fund Act 1956 (Regulation 28) to allow banks access to more long-term financing. Pension funds will now be allowed to buy long-dated bank debt. Changes to the definition of cash in Regulation 28 will reduce the incentives for pension funds to hold large amounts of short-term operational funds outside the banking system.
To cover any shortfall in liquidity if there is a crisis, the PA (previously the Registrar of Banks) has announced that it will make available to banks a committed liquidity facility, which banks could draw on in time of crisis.
Main liquidity/capital adequacy requirements
15. What liquidity requirements apply?
Section 72 of the Banks Act provides that a bank is to hold liquid assets in South Africa to a value which is at least 20% of its prescribed liabilities. Further, a bank cannot pledge or otherwise encumber any assets which are held by it in compliance with this liquidity requirement, unless the PA has provided an exemption (section 72(3), Banks Act).
16. Is a leverage ratio applicable?
Under the Basel III framework, SARB introduced a leverage ratio in the Regulations to the Banks Act to serve as a backstop to the risk-based capital requirement, and to prevent build-up of excessive leverage in the financial system. Regulation 38(15) provides that every bank and every controlling company must calculate a leverage ratio in accordance with the relevant requirements specified in that subregulation (15), to supplement the bank or controlling company's relevant risk-based capital requirements.
Regulation 38(15)(c) provides the leverage ratio formula, and Regulation 38(15)(d) and (e) set out that this formula must be used and the relevant amounts determined.
A bank must calculate its leverage ratio in accordance with the above described formula, provided that:
· The bank must calculate the relevant amount of qualifying capital and reserve funds in accordance with the requirements specified in paragraph (d).
· The bank must calculate the relevant exposure measure in accordance with the requirements specified in paragraph (e).
· In all relevant cases, the requirements specified in subregulation (15) apply on a solo and a consolidated basis.
· Between 1 January 2013 and 31 December 2017 banks, controlling companies and the PA must apply the relevant requirements specified in subregulation (15), to monitor the readiness of relevant institutions to implement and fully comply with these requirements and any subsequent amendments thereto as a minimum standard from 1 January 2018.
· During the monitoring period of 1 January 2013 to 31 December 2017, a bank must manage its business in such a manner that its leverage ratio is at no time less than 4%, that is, the bank's leverage multiple, which is the inverse of the bank's leverage ratio, must at no time exceed 25, or such leverage ratio and multiple as may be determined by the PA in consultation with the Governor of the Reserve Bank, which leverage ratio must in no case be less than 3%.
· On 1 April 2018 the SARB issued Banks Act Directive 1/2018 pursuant to the standard entitled Pillar 3 disclosure requirements- consolidated and enhanced framework issued by the Basel Committee on Banking Supervision (BCBS). This directive obliges all banks, controlling companies, and branches of foreign institutions to disclose their capital adequacy and leverage ratios on a quarterly basis as provided by the standard issued by the BCBS.
17. What is the capital adequacy framework that applies to banks?
Section 64A of the Banks Act provides that the board of directors of a bank and its controlling company must appoint at least three of its members (of which at least two must be non-executive directors) to a risk and capital management committee. However, if the committee is appointed in respect of a holding company able to assume these responsibilities for the bank, the PA may exempt the bank from this requirement.
Share capital and unimpaired reserve funds
Chapter 6 of the Banks Act sets out the prudential requirements for a bank. In this regard, the Banks Act differentiates between a bank whose business:
· Does not include the trading of financial instruments (section 70(2)).
· Consists solely of the trading of financial instruments (section 70(2A)).
· Includes the trading of financial instruments (section 70(2B)).
Accordingly, the Banks Act imposes different minimum requirements for the share capital and unimpaired reserve funds of each of the above banks.
In addition, the Banks Act sets certain minimum requirements for the capital and reserve funds of a controlling company. It also provides that any regulated entity included in a banking group and structured under a controlling company must comply with the minimum requirements for its capital and reserve funds set by the relevant regulator (section 70A, Banks Act).
Concentration risk
In addition to the above prudential requirements, the Banks Act limits the investments, grant of loans, advance or other credit that a bank, controlling company, branch or branch of bank can undertake (section 73, Banks Act). In particular, the Banks Act sets the following limitations:
· An entity cannot make investments with or grant loans, advances or other credit to a person that exceeds 10% of its prescribed capital and reserves without the prior approval of the board of directors or committee specifically appointed (section 73(1)(a)).
· If an entity's investments, loans, advances and other credit contemplated above and relating to any private sector non-bank person exceeds 800% of its prescribed capital and reserves, it will be subject to additional capital requirements (section 73(1)(b)).
· An entity cannot make investments with or grant loans, advances or other credit to a private sector non-bank person if the transaction, alone or together with previous transactions with the person, results in it being exposed to the person to an amount exceeding 25% of the prescribed amount, without the prior written approval of the PA (section 73(2)(a)). If the PA grants this approval, the relevant entity can be subject to additional capital requirements (section 73(2)(c)). If an entity enters into such a transaction with any person other than a private sector non-bank person, it must report this to the PA (section 73(2)(b)).
· An entity can be subject to additional capital and reserve fund requirements if it is exposed to an industry, sector or geographical area that exceeds the prescribed amount (section 73(2)(d)). Accordingly, an entity must report any investment in or loans, advances or other credit exposure to a specific industry, sector or geographical area, which alone or together with any previous such transactions results in it being exposed to that industry, sector or geographical area, in an amount exceeding the prescribed percentage of capital and reserve funds (section 73(2)(e)).
However, the PA can exempt an entity from the above with the consent of the Minister of Finance and as he/she can determine (section 73(4)).
Failure to comply
If a bank fails to comply or is unable to comply with section 70 (minimum share capital and unimpaired reserve funds) or section 72 (minimum liquid assets), or a controlling company fails to comply or is unable to comply with section 70A (minimum capital reserve funds in respect of banking group), it must report the failure or inability, together with reasons, to the PA (section 74(1)).
In addition and despite the power of the PA to impose a penalty under section 91A, the PA can take action against an entity or condone a failure or inability, if he/she deems fit. If the PA condones a failure or inability, he/she can give the entity an opportunity to comply with the relevant provisions within a specified period, and subject to conditions he/she can determine (section 74(2)).
The PA can fine an entity, irrespective of whether criminal proceedings have been brought against it (section 74(3)).
Returns
A bank must provide the PA with returns, to enable the PA to determine whether it is complying with sections 70 and 72 of the Banks Act and section 10 of the SARB Act, and to determine the extent of its assets, liabilities and contingent liabilities (section 75(1), Banks Act). In addition, a bank must provide the PA with returns relating to the extent and management of risk exposures in the conduct of its business (section 75(3), Banks Act).
Returns must conform to the financial reporting standards issued under the Companies Act, and must be submitted in the form and at the times prescribed (section 75(3A) Banks Act). The returns which most nearly coincide with the financial year end of a bank are to be accompanied by a report by the bank's auditor, stating whether the returns fairly, and in compliance with the reporting standards, present the affairs of the bank (section 75(5), Banks Act).
The Banks Act also regulates that in a group of banks the holding company must, in addition to other prescribed returns, provide the PA with a consolidated return in the manner and form prescribed (section 75(4)(b), Banks Act).
Special requirements for SIFIs
Not applicable.
Consolidated supervision
Role and requirements
18. What is the role of consolidated supervision of a bank in your jurisdiction and what are the requirements?
Role
Effective governance measures need to be maintained to strike a proper balance between the rights and interests of the public and of banks.
To ensure the soundness of the banking system, efficient and effective supervisory standards have been developed by the Basel Committee. Under the implementation of Basel II and Basel 2.5 in South Africa, the Banks Act and the Regulations were amended to:
· Clarify the responsibilities of banks, banking groups, boards of directors of banks and banking groups.
· Increase the reporting responsibilities and provide comprehensive disclosure requirements for banks and banking groups.
· Facilitate the options available to banks and banking groups in calculating minimum capital requirements for credit risk, market risk and operational risk exposure.
· Strengthen risk coverage of the capital framework.
· Reduce risks from securitisation and off-balance sheet activities.
· Strengthen senior management oversight in banks and banking groups.
· Elaborate on the supervisory review process to, among other things, assess the capital adequacy and control environment of banks and banking groups.
Requirements
See above, Role.
International co-ordination and co-operation
19. To what extent is there co-operation with other jurisdictions?
SARB has entered into a number of memoranda of understanding with key jurisdictions (such as China, Dubai and Australia), in terms of which the information sharing models contemplated under Basel III are established.
Shareholdings/acquisition of control
20. What reporting requirements apply to the acquisition of shareholdings in banks?
Every bank and controlling company of a bank within 90 days of its registration and annually thereafter must, within 30 days of 31 December of each year, provide the PA with a return regarding its shareholdings, as at the date of registration or as at 31 December of that year (section 59, Banks Act). In this regard, a specific form (BA 125) must be completed and submitted to the PA.
21. What requirements or restrictions apply to the acquisition of shareholdings and of control of banks?
Section 37 of the Banks Act deals with the acquisition of shares in a bank or controlling company.
No person (other than the bank's controlling company) can acquire shares in a bank or controlling company amounting to more than 15% of the total value or voting rights of the bank's issued shares without having obtained the permission of the PA or the Minister of Finance (Minister). This includes an acquisition which, together with shares already held by that person or an associate of that person, amounts to more than 15% of the total nominal value or total voting rights of the bank's issued shares.
Subject to the permission of the PA or the Minister:
· A person who has for 12 months, or such shorter period as the PA may determine, held 15% of shares or voting rights in respect of issued shares can, with the PA's permission, acquire more than 15% but no more than 24% of the shares or voting rights in a bank or controlling company.
· If that person has for 12 months, or such shorter period as the PA may deem fit, held 24% of shares or voting rights in respect of a bank's issued shares, that person can, with the PA 's permission, acquire more than 24% but no more than 49% of those shares or voting rights.
· If that person has for 12 months, or such shorter period as the Minister may deem fit, held 49% of those shares or voting rights in respect of a banks' issued shares, that person can, with the Minister's permission, acquire more than 49% but no more than 74% of those shares or voting rights.
· If that person has for 12 months, or such shorter period as the Minister may deem fit, held 74% of the shares or voting rights in respect of a bank's issued shares, that person can, with the Minister's approval, acquire more than 74% of those shares or voting rights.
Such permission will not be granted unless the PA or Minister is satisfied that the proposed acquisition is not contrary to the public interest, and not contrary to the interest of the bank or its depositors, or of the controlling company.
In light of the provisions above, it is clear that:
· A non-bank can acquire a minority interest in a bank.
· One bank can acquire a minority interest in another bank if it has obtained the approval of the PA or Minister.
Section 42 of the Banks Act provides that, subject to the provisions of section 37, no person other than a bank or an institution which has been approved by the PA and which conducts a business similar to the business of a bank in a country other than South Africa can exercise control over a bank unless such person is a public company and is registered as a controlling company in respect of such bank. Therefore only banks or foreign public companies conducting a business similar to the business of a bank can acquire a controlling interest in a bank.
Banks can invest in non-banks but their ability to do so is regulated and restricted in section 76 of the Banks Act. A bank can invest in shares of any company (excluding preference shares which are not convertible into ordinary shares) on condition that the sum of the amount invested in those shares does not at any time exceed a prescribed amount. In terms of section 22 of the Regulations, the amount invest in any shares of a company should not at any time exceed a bank's qualifying amount of common equity tier 1 capital and reserve funds, additional tier 1 capital and reserve funds and tier 2 capital and reserve funds relating to risks other than market risk.
22. Are there specific restrictions on foreign shareholdings in banks?
The Banks Act does not prohibit foreign investments in banks, and the approval requirements apply where applicable (see Question 4).
Section 38 of the Banks Act requires that any shares held in a bank must be registered in the name of the intended beneficial owner, and prior approval from the PA is required for registration in the name of a nominee.
As discussed in Question 21, section 42 of the Banks Act confirms that a foreign financial institution that conducts a similar business to that of a South African bank in another country may acquire a controlling interest in a South African bank if it is a public company and is registered as a controlling company in respect of such bank.
Liquidation, resolution and transfer
23. What is the legal framework for liquidation of banks?
The Companies Act provides for the liquidation and winding up of companies registered in South Africa. Section 5(4) of the Companies Act must be read with section 51(1) of the Banks Act. This provides that a company registered as a bank or controlling company will continue to be a company in terms of the Companies Act, and the Companies Act will continue to apply to it to the extent it is not inconsistent with the Banks Act.
Section 68 of the Banks Act provides that despite any other provision in the Banks Act and anything to the contrary in the Companies Act:
· The PA has the right to apply to a court for the winding up of a bank under the Companies Act, and to oppose an application by any other persons.
· No person other than a person recommended by the PA can be appointed by a Master of the High Court (Master) as a provisional liquidator or liquidator of a bank.
· The Master will appoint a person designated by the PA (who, in the PA's opinion, has wide experience of and is knowledgeable about the latest developments in the banking industry) to assist the provisional liquidator or liquidator of the bank.
When the winding up of a bank is presented to a court, a copy of the application and every affidavit confirming the facts in it must be lodged with the PA and with the Master. The PA or the Master can report to the court any fact they ascertain which appears to justify the court postponing the hearing or dismissing the application. (section 68 (2A)(a), Banks Act.)
In the application of the voluntary winding up of a bank, a copy of every special resolution for the winding up must be provided to the PA (section 68(3)(b), Banks Act).
24. What is the recovery and resolution regime for banks? Does your jurisdiction have any specific mechanisms for the transfer of banking business in a resolution scenario, for example to a bridge bank or a regulatory agency?
If in the PA's opinion a bank will be unable to repay when legally obliged to do so deposits made with it, or will be unable to meet any of its other obligations, the Minister can if he/she deems it desirable in the public interest appoint a curator to the bank (section 69, Banks Act).
The management of the bank will then vest in the curator subject to the PA's supervision, any other person vested with management of the bank's affairs will be divested of the management, and the curator will recover and take possession of all the bank's assets.
The curator can then dispose of any of the bank's assets and/or transfer any of its liabilities in the ordinary course of the bank's business, provided that the disposals or transfers are in accordance with section 54 of the Banks Act. In terms of section 69(2C)(c)(i) and (ii), in seeking consent for such a disposal or transfer, the curator must report to the Minister or PA on the expected effect on the bank's creditors, and whether:
· The creditors are treated in an equitable manner.
· A reasonable probability exists that a creditor will not incur greater losses, as at the date of the proposed disposal and/or transfer, than would have been incurred if the bank had been wound up under section 68 of the Banks Act on the date of the proposed disposal and/or transfer.
The Minister or the PA must, in addition to the requirements of section 54, consider the curator's report in making his/her decision in terms of section 54. However, the Minister or PA can consent to the disposal or transfer, even if the above effects are not achieved, if it is reasonably likely to promote the maintenance of either (section 69(2C), Banks Act):
· A stable banking sector.
· Public confidence in the banking sector.
The disposal must not be effected unless a reasonable probability exists that the disposal will enable the bank to pay its debts or meet its obligations and become a successful concern.
If at any time the curator believes that there is no reasonable probability that continuation of the curatorship will enable the bank to pay its debts or meet its obligations and become a successful concern, the curator must inform the PA.
While a bank is under curatorship, all actions, legal proceedings, writs, summons and other legal processes against the bank are stayed.
The PA is currently drafting a statutory framework for bank resolution.
During May 2017, the SARB's Financial Stability Department released a discussion document containing proposals for the resolution framework and a deposit insurance scheme (DIS) for South Africa. As a member of the G20, South Africa has agreed to adopt the Financial Stability Board's Key Attributes of Effective Resolution Regimes for Financial Institutions, one of which requires jurisdictions to have a privately-funded depositor protection and/or a resolution fund in place. The paper advocates the need for an explicit, privately-funded DIS for South Africa, the main objective being the protection of less financially sophisticated depositors in the event of a bank failure. The paper also refers to the discussion paper titled Strengthening South Africa's Resolution Framework for Financial Institutions, published by National Treasury on 13 August 2015. The May 2017 discussion paper was open to public comment until 31 August 2017, however, no further communication regarding next steps has been made.
The proposed resolution framework, incorporating the DIS, is expected to form the comprehensive regulatory architecture for reducing the social and economic cost of failing financial institutions. In January 2018, a draft resolution framework was released to the financial services industry for initial review, following which it will be released to the public for general comment. This draft framework sets out the broad principles for the resolution of banks, systemically important non-bank financial institutions and holding companies of banks, and highlights the various legislative amendments required to ensure the framework is enforceable and that the actual and potential impacts of a failure of a branch or a systematically important financial institution on financial stability are managed appropriately. Detailed definitions of key elements of the resolution framework are subject to finalisation, and directives or addendums to this framework will be published once finalised.
The resolution framework will allow the PA to prepare for an event for which the institution's recovery actions have failed or are deemed likely to fail. Bank resolution plans will be owned and maintained by the Resolution Authority (a proposed new unit in SARB), but will require a significant amount of bilateral engagement and input from individual banks to enable the PA to develop a customised plan that is most appropriate to each bank.
The Financial Sector Laws Amendment Bill, 2018 (FSLAB) has incorporated the proposals made in the discussion documents by making provision for the establishment of a Resolution Authority and a deposit insurance scheme (DIS).
The FSLAB has been published for public comment and remains in draft form. Once finalised, the FSLAB will establish the resolution framework and DIS system applicable to:
· Designated institutions currently defined to include all banks.
· Systemically important financial institutions.
· Payment system operators and participants of systemically important payment systems.
· Holding companies of the above and members of a financial conglomerate where one of the members is a bank or a systemically important financial institution.
There is no specific bank bail-out regime in South Africa. Further, there is no precedent in South Africa of any government bail-out of a bank, as has been seen for foreign banks after the 2008 financial crisis. It is expected that the statutory framework for bank resolution will deal with a bail-in regime rather than a bail-out regime.
Obligations to prepare recovery plans
These will be determined once the FSLAB is finalised and signed into law.
Powers of the regulator
The powers of the Resolution Authority (SARB) will be determined once the FSLAB is finalised and signed into law.
Transfers of business
The ability to transfer business in connection with a resolution regime will be determined once the FSLAB is finalised and signed into law.
Regulatory developments and recent trends
25. What are the regulatory developments and recent trends in bank regulation?
South Africa is currently phasing in Basel III. Transitional arrangements for the implementation of Basel III were phased in until 1 January 2019. After the implementation of Basel III in South Africa the BCBS issued revised requirements in respect of the following:
· Capital disclosure requirements.
· Revision of liquidity coverage ratio.
· Liquidity disclosure requirements.
· Requirements related to intraday liquidity management.
· Public disclosure requirements related to leverage ratio.
As discussed in Question 24, in September 2018 the FSLAB was published for public comment. The FSLAB proposes to introduce a framework for the orderly resolution of designated institutions (including banks as well as non-banks which are systemically important financial institutions) and establish a DIS.
The Twin Peaks model for financial sector reform came into effect from 1 April 2018 (except for a couple transitional periods) by virtue of the FSR Act.
In December 2018, the draft Conduct of Financial Institutions Bill (CoFI) was published for public comment. CoFI proposes to establish a consolidated, comprehensive and consistent regulatory framework for the conduct of financial institutions. CoFI therefore supplements a series of legislative reforms aimed at strengthening the regulation of the financial institutions and more specifically the way customers are treated in the course of providing financial services. CoFI, once finalised, will replace provisions dealing with conduct requirements in existing financial sector legislation.
In August 2019 the National Credit Amendment Act, 2019 (NCAA) came into force. The NCAA amends the National Credit Act, 2005 (NCA) to introduce, among other things. the concept of "debt intervention". Under section 86A of the NCA, an applicant can now apply to the National Credit Regulator for debt intervention and over-indebtedness is set as the requirement for this debt intervention.
The Minister is now also empowered to "prescribe a debt intervention measure". The purpose of this provision is to help provide relief to groups of people experiencing debt and economic difficulties. This provision allows for debt intervention where consumers are over indebted and allows debts to be suspended in whole or in part for a prescribed period or even be extinguished entirely (section 88, NCA). The NCAA also introduces amendments to section 87 of the NCA and empowers the magistrates' court to prescribe maximum interest rates, fees and charges in respect of credit agreements.
A new bill proposing to amend the Banks Act (Banks Amendment Bill) was first published on 15 May 2019 and is currently under consultation. The Banks Amendment Bill, if promulgated, will make it possible for state-owned companies to (among others):
· Register as a bank and conduct the business of a bank in terms of the Banks Act.
· Exercise control over a bank.
· Be eligible to apply for registration as a controlling company.
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